
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

June 3, 1976 

TO: Regional-Administrators 
Regional Enforcement Directors 
NPDES State Directors 

OFFICE OF ENFORCEMENT 

SUBJECT : Enforcement Actions Against a Municipal Discharge that Fails 
to Meet the July 1, 1977, Statutory Deadline for Achieving 
Secondary Treatment Where the Municipal Discharger is Currently 
Funded for a Step 1, 2 and/or 3 Construction Grant Directed 
Toward Achieving Secondary Treatment or Occupies a Position 
on a Priority List Such that it Can Reasonably Be Expected 
to Be so Funded Prior to July 1, 1977. 

Municipal dischargers are required to achiever secondary treatment* 
by the July I, 1977, deadline set forth in section 301(b) (l) (B) of the 
Federal Water Pollution Control Act, as amended in 1972 (FWPCA). The 
July 1, 1977, date is of fundamental importance to the integrity of the 
FWPCA and to the National Pollutant Discharge Elimination System (NPDES) 
permit program. Fortunately many of the subject municipal dischargers 
have finalized permits and are on engineering and construction schedules 
which will lead to attainment of secondary treatment on or before July 1, 
1977. However, it has now become apparent that a significant number of 
these municipal dischargers will not achieve secondary treatment by 
that date. 

Where a municipal discharger 1) will not achieve secondary treatment 
by the July 1, 1977, date; and 2) is funded for a Step 1, 2 and/or 3 
construction grant directed toward achievement of secondary treatment 
or occupies a position on a priority list such that it can be expected 
to be so funded by July 1, 1977, by funds authorized in section 207 
of the FWPCA; and 3) is not proceeding as expeditiously as practicable 
toward the achievement of secondary treatment consistent with the 
construction grant process: the Regions are directed to take firm and 
prompt enforcement actions. Appropriate penalties and other applicable 
sanctions should be sought. Vigorous enforcement of the July 1, 1977, 
data is vital to preserve the integrity of the program, to make all 

* It should be noted that municipal dischargers are also required to 
achieve water quality standard limitations by July 1, 1977. Section 
301(b) (1) (C) of the Act. In addition, municipal facilities that have 
been approved under section 203 of the Act prior to June 30, 1974, my 
be accorded up to June 30, 1978, to achieve secondary treatment 
limitations, For the sake of simplicity reference is made throughout 
this memorandum to achievement of secondary treatment limitations by 
July 1, 1977, but this reference should be understood to include 
meeting water quality standard limitations by that date and, if 
appropriate, achieving secondary treatment limitations by June 30, 1978, 
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dischargers aware that future deadlines will also be strictly enforced 
and to provide equitable treatment to the vast majority of municipal and 
industrial dischargers who have moved quickly and cooperatively to 
install necessary control technology to meet the statutory deadline. A 
failure to enforce vigorously this deadline would present undue and 
unfair advantages to those recalcitrant dischargers who have delayed 
without good cause the installation of required equipment and would 
allow them to profit through postponement of capital and operating 
costs. Accordingly, for these and a number of other reasons, I cannot 
overemphasize the importance of firm enforcement of the July 1, 1977, 
date for compliance with the final effluent limitations. 

In following this firm enforcement of the July 1, 1977, deadline, 
we must not lose our sense of fairness nor be so procrustean in our 
approach as to impact harshly and unfairly on a municipal discharger 
that will not achieve secondary treatment by July 1, 1977, not so much 
because it has not made all reasonable good faith efforts to do so, but 
more from processes within the control of EPA or an NPDES State. These 
situations are: 

1. Where a discharger has no effective permit, either 
because EPA or an NPDES State has not yet issued the 
permit or the final effluent limitations or compliance 
schedule are stayed by the pendency of an adjudicatory 
hearing: and 

2. Where a discharger's progress is delayed by the protracted 
nature of the construction grant process. This situation 
would occur, of course, only when the discharger: 

a. her proceeded toward achievement of secondary 
treatment limitations in good faith as expeditiously 
as practicable consistent with the construction grant 
process: and 

b. is currently funded for a Step 1, 2, and/or 3 
construction grant directed toward achieving secondary 
treatment limitations or occupying a position on a 
priority. list such that it reasonably can be expected 
to be so funded prior to July 1, 1977, from funds 
authorized in section 207 of the FWPCA. 

It would be unfair to penalize such a discharger for delay that could be 
attributed to EPA or an NPDES State or to utilization of appeal procedures 
made available by EPA or an NPDES State- Moreover, an enforcement 
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action against most such dischargers would probably not decrease the 
the riquired to achieve secondary treatment end in many cases might 
substantially incgeasa the time required to achieve secondary treatment 
through protracted litigation. 

It is apparent that some dischargers which do not have effective 
permits at the present time aad do not presently have secondary treat- 
ment cannot be expected to achieve secondary treatment by suly 1; 1977, 
These dfscheqers must be dealt with in the BWXME best calculated to 
achiew eecoaduy tieatment at. the earliest possible &+a and .ko impose 
appropriate penalties on those dischargqrs whase failure to achieve 
secondary treatment in a tinaly manner is attributable in whole or iu 
part to the lack 'of best efforts by the diskhargers. Pew, if any, of 
there dischargers could be expected to l cceptpemits requirtig acbiew- 
ment of secondarytreatment by July 1, 1977 if it woulh be physically 
iqossible to achieve secondary trea+mant by that date md'would be 
subject to liability for a permit violation for such failure- Most 
perait$eee would coatert the sche&les in the permits through adjudicaw 
hearings and judicial appeals, thus deferring the date for achievement 
of secondary treatma* for substantial periods of time. It is Ampera- 
tive to get these dischargers on compliance schedules to achieve 
secondary treatmeat at the earliest ‘reasonable date after July I, 1977, 

While a posqible approach might be to issue pcvnits to such dtchargexs 
with coe@frur,ce schedules extending beyond July 1, 1977, that course of 
action is foreclosed w decisio& of the Adainistiator and Federal 
Courts interpreting section 301 of the Act. On February 9, 1976, the 
U.S. District Court for the Eastern District of Virginia in the 'case of 
State Watu Control Board v. Train (8 ERC 1609) issued an opinion that 
interpreted section 3633 of the WPCA. That opinion held that 
a-permitceanotbeissued which does notrequireb~.its tea compliance 
by July 1, 1977, with secondary~treatmnt effluant lixnitatins. 
AccordinQly, the pemit alone caauot solw &is siwtion, 

In particular ceee8 it my-be appropriate to 8stablish.a. coapliance 
echedulb for a dischrgu that does not have a finally effective 'penaL+ 
and cannot achieve s&ondarytreaWent by July 1, 1977, by the issuaace 
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of en administrative ordu:r the cormenccment of a civil action, or the 
issumce of a p-t requirizxg achievement of secondary treatment by 
July 1, 1977. In the latter instance the discharger tkould be expected 
to appeal the schedule to the appropriate Court Of Appeals, umally on a 
stipulated set of facts and on narrowly focused issues- These methods 
should be utilized’against euth dischergers, howevu, only after prior 
coordination with the Director, Enforcement Dfvirion, Office of Water 
Enforcemeat. 

Cases where a dischargu (a) does not have a finally effective 
pczt (or has a permit expiring prior to July 1, 1937, wbkb must be 
reisruedJ and cannot achieve secondary treatment by July 1, l977, ad &e 
currently fuaded for a Step 1, 2 and/or 3 construction grantdkected 
toward achieving secondary treatment or (b) occupfes a pos&ion on a 
priority list such that it can reasonably be expected to be so 
funded prior to July 1, 1977, from funds authorized in section'207 of +hr 
FWFCA, ebouldbe dealtwithby: 1) issuing aperrtrequiring the 
achiewmeat of eecondexy treatment by July 1, 19773 and 2) simul+urcro~~y 
issukrg an Enforcemeat Compliance Schedule Latter (9ZCSLL) estabw 
a compliazke schedule to achieve secondary treabent kr the shortest 
reaeoaeble period of time after July 1, 1977, and stating tbe permit 
issuing authority's intention to refrain f roa enforcing the July '1, 
1977, requiament for achieving secondary treatment as long as the 
discharger complies with the terms of the ECSL and all terms of the 
permit other than that requiring achievement of secondary treatrrentby 
July 1, 1977. An ECSL may not be issued unless the discharger has suk&tted: 
1) documented evidence that, despite all reasonable good faith efforts, 
it cannot achieve secondary treatment bjr July 1, 1977; and 2) a critical 
path or other construction nenagement analysis of the shortest reasonable 
schedule by which it can achieve secondary treatment, If the Regional 
Enforcement Division Director or the NPDES State Director concurs with 
the submission, he should prepare an ECSL to tbe dfscherger eetabliehiag 
the shortest realistic schedule by which the discharger can acI&eve 
secondary +reaaent. The ECSL is discussed in d&+ail in an accoxpeny5ag~ 
memorandum urtitbd 9rocedures for Issuence of Enforcement Compliance 
Schedule Lettan." Of course, where the dischargers*s projected failure 
to achieve secondazy treatment is occasioned in whole or in part by ite 
own lack of good bith, this method should not be erployeda the discharger 
slmuld be dealt with by traditional enforcement ruchan~me- 

In the case of an ECSL issued bl an NPDZS State, it should be noLad 
that the ECSL would not be binding on EPA- For this reason mstpermitteee 
will. wish to have EPA as a joint signator on the State-issued ECSL or to 
have EPA issue a separate ECSL. Regional Offices end NPDES States 
slrould establish mutually satisfactory procedures to accomplish this end 
where'the Regional Enforcement Division Director concurs in the detetinations 
made by the NPDZS State Direc tori 
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as rewired by the FtlPC.3 and the NPDZS regulations, the public 
must be given notice and opportunity'for a hearing on all permits. 
Pctmite ieeued -in the context of this mcaorandum are not exceptions 
to that rule. Additionally, however, public notices and, where 
appropriate, fact sheets issued for these permits should include 
notice of the ECSL and ite contentr. Copies of these notices snd 
fact sheets should be transmitted to the Director, Penai+o Divieioa, 
Off ice of Mater Enforcement. 

%a issuance of ECSL's must be carefully applied to afford reJ,i,ef 
only to those municipal dischargers that despite all reasonable good 
faith efforts do not presently have finally effective pm (or have 
pexmite eagiriag prior to July'.l, 1977, whl,ch mast be reieeued), cannot 
achieve secondary treatment by July 1, 1977, and that are currently 
funded for a Step 1, 2 and/or 3 construction grant directed toward 
achieving secondary tr8atJlent or occupies 8 position oa a prioriw list 
such that it reasonably cur be expected to be 90 funded prior to JuQr 1, 
1977, from funds authorized in section 207 of the F'KTCA, Thie macha& 
shots&d not be used to give relief to diech+rgers which are violating 
complhnce schedules in finally effective pemite or which are not 
funded or likely to be funded with conetructio? grants prior to July 1, 
1977, from current appropriatidne, 'or to weakea.or undermine tha.krtegrity 
of the July 1, 1977, date .wMch is of fundamentti izportaace to the 
structure of the FWPCA and ite goal of improving ourNation'sweter 
quality. 

g'&!&gk+ 

Stanley w. Legro 
Assistant Adminie+lcator 

for Enforcement 




